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Virginia College Student Asks U.S. Supreme Court to Restore

Equal Treatment of Students
Petition asks court to overturn Locke v. Davey, reverse ban on tuition assistance for
students pursuing religious ministry majors

WASHINGTON—The National Legal Foundation, Claybrook LLC, Troutman Pepper
Locke, First Liberty Institute, and Alliance Defending Freedom filed a petition Tuesday at
the U.S. Supreme Court on behalf of Liberty University student Bethany Hall, asking the
justices to reverse a 2004 court decision allowing state-funded scholarship programs to
exclude students pursuing a degree in religious studies.

“It is odious to our Constitution for a state to fund a degree in music but refuse to fund a
degree in music & worship,” said Steven Fitschen of National Legal Foundation. “The Free
Exercise clause is meant to encourage and even prefer religion. But Virginia’s decision to
deny funding based upon religious use is the type of hostility toward religion rejected by
the First Amendment.”

Josh Davey, who was the respondent in Locke v. Davey and is now an attorney with
Troutman Pepper Locke and co-counsel in Hall v. Fleming, said, “Twenty-two years ago,
the Supreme Court’s decision allowed states to single out students like me because our
course of study related to our religious calling. I am hopeful that the Court will correct
that decision and treat students like Bethany equally.”

“Excluding students from a state scholarship or grant simply because their choice of major
is religious is discriminatory,” said Jeremy Dys, Senior Counsel for First Liberty Institute.
“Locke betrayed the Founder’s commitment to religious liberty. The Supreme Court
should formally overrule it.”

“The government can’t deny publicly available benefits because a student’s major is too
religious. That’s religious discrimination. It’s wrong, and it’s unconstitutional,” said John
Bursch, Senior Counsel and Vice President of Appellate Advocacy at Alliance Defending
Freedom.

In the case, Bethany is simply asking for the same treatment every other student receiving
the Virginia Tuition Assistance Grant (“VTAG”) enjoys: the right to choose her course of
study. As a full-time undergraduate student at Liberty University, she qualified for a
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$5,000-per-year grant under the VTAG program. But when Bethany changed her major
from “Music Education” to “Youth Ministries” and then again to “Music & Worship,”
VTAG declared her ineligible for the $5,000 grant unless she dropped her religious major.

Fitschen and the National Legal Foundation, joined by Frederick Claybrook of Claybrook
LLC, represented Hall through the U.S. Court of Appeals for the 4th Circuit, which
concluded that, “in the absence of any statement from the Supreme Court questioning or
rejecting Locke’s holding, it is still the law,” and denied her claim.

Judge Julius Richardson, writing in a concurring opinion to the 4th Circuit’s decision,
noted that Locke “is a stain on our Free Exercise jurisprudence.” But, Richardson
continued, “until the [Supreme] Court buries Locke, we lower-court judges must keep

applying it.”

In the petition, attorneys argue, “Only the Supreme Court can overrule Locke, and there
is every reason for the Court to overturn that erroneous decision now. Locke was wrong
when it was decided, and this Court’s subsequent caselaw has further eviscerated its
fatally flawed foundation.”
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